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Contracting for Just Cause Employment

Indiana state law states that police chiefs are at-will employees. The Indiana Court of
Appeals has held that a town council therefore had no power to contract out of that law by
agreeing that it would only terminate its police chief for good cause. As a result, the contract was
void and unenforceable. Taylor v. New Chicago, Case N0.45A05-0503-CV-156 (Ind. Ct. App.
Dec. 19, 2005).

Seventh Circuit Overturns NLRB Ruling

In December, the 7" Circuit Court of Appeals overturned a split NLRB decision and
directed the NLRB to reinstate the Administrative Law Judge’s factual and legal findings that the
employer had violated the NLRA. Slusher v. NLRB, Case No.04-3793 (7th Cir. Dec. 23, 2005).

The court said that the majority had given no reason for rejecting the ALJ’s reasoning.
The court said that an ALJ’s decision “is as much a part of the record as the evidence put before
the ALJ, and we must consider the ALJ's views in deciding whether the Board's order is
supported by substantial evidence.” The court told the NLRB that it could not just ignore ALJ
findings.

The court added that it had “special concerns raised by the Board's rejection of an ALJ's
factual findings,” and it therefore articulated guidelines for the court’s review of a Board
decision. The court stated:

1. In all cases, the standard of review is the "substantial evidence" standard.

2. Because the ALJ's report is a part of the record with independent significance, a
factual determination of the Board that departs from the findings of the ALJ stands on
weaker ground than one that does not.

3. Because only the ALJ can view the demeanor of the witnesses, any of the ALJ's
findings that turn on express or implied credibility determinations take on particular
significance on review.

Employer must Give Union Information on its Use of Subcontractors

Employers are required to provide unions with information that is useful and relevant to
the union’s obligations to the employees it represents. In a recent case, a two-member NLRB
ordered an employer to provide the union with more information about how much work it is
subcontracting. much work the company was subcontracting. However, the NLRB overruled the
ALJ and held that the employer did not have to disclose the subcontractors’ identities nor the
nature and location of the subcontracting. Wisconsin Bell Inc., 346 NLRB No.8 (Dec.16, 2005).

Michigan Company Cannot Eliminate Health Benefits for Retirees
On December 22, a Michigan federal district judge preliminarily enjoined ArvinMeritor



from eliminating health benefits for retirees, their eligible dependents, and surviving spouses age
65 and over and ordered it to reinstate benefits that were cut. The court held that in prior years
the employer had unlawfully reduced and cancelled some health benefits for retirees. The judge
found that the plaintiffs are likely to succeed on the merits of their claims that the employer had
breached its promises of lifetime retiree health benefits under the Labor Management Relations
Act and the Employee Retirement Income Security Act. Cole v. ArvinMeritor, Case
No.2:03-cv-73872 (E.D. Mich. Dec. 2 ,2005).

The employer has appealed the injunction to the 6™ Circuit Court of Appeals.

Paralegals Not Exempt Employees Under FLSA

The Department of Labor 's Wage and Hour Division recently released an opinion letter
stating that paralegals and legal assistants normally are not exempt employees under Fair Labor
Standards Act, because they lack the sort of specialized education that correlates to specialized
job responsibilities. College degrees, including at the masters level, alone do not satisfy the
requirements for an exemption. The determining factors include an advanced specialized degree
and work that requires applying that advanced knowledge and the exercise of discretion and
independent judgment in the performance of the jobs’s primary duties. Wage & Hour Opinion
Letter, FLSA No0.2005-54 (Dec.16, 2005).
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